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deal of information from insurers offering products in both the individual and group markets.

For example, almost all states have statutory authority to disapprove product forms and rates, and
most states require prior approval of health insurance or managed care rates and forms before
they can be used in the marketplace.

It is also critical to note that federal courts have broadly interpreted the ability of states to impose
regulations in the area of insurance products offered to ERISA plans, including the ability to
mandate which benefits should be covered (Metropolitan Life v. Massachusetts, 471 U.S. 724
(1985)), any willing provider requirements (Kentucky Assn. of Health Plans v. Miller, 538 U.S.
329 (2003)), requirements relating to assignment of benefits (Louisiana Health Serv. & Indem.
Co. v. Rapides Healthcare Sys., 461 F.3d 529 (5th Cir. 20006), petition for cert. denied (2007)),
and provisions for external review of claim disputes (Rush Prudential v. Moran, 536 U.S. 355
(2002)).

In sum, state regulation of fully-insured products provides sufficient oversight of such fully-
insured products and assures that health and welfare plan sponsors are fully aware of the extent
and nature of the insurance coverage and the cost. Any proposed regulation that imposes
additional requirements on service providers regarding fees, compensation, and conflicts of
interest must take account of the extensive regulation already imposed on fully-insured ERISA
products, and should not add additional administrative burdens to those administering such
benefit plans and their service providers. Any additional regulation and disclosures imposed on
service providers should be considered in light of one of the central purposes of ERISA, namely
to avoid “creat[ing] a system that is so complex that administrative costs, or litigation expenses,
unduly discourage employers from offering welfare benefit plans in the first place.” Varity Corp.
v. Howe, 516 U.S. 489, 497 (1996).

Differences Between Health and Welfare Plans vs. Pension Plans

As discussed in our comment letter and testimony, there are fundamental differences between
health and welfare plans and pension plans with respect to the goals, structure, and incentives of
each type of arrangement. Both ERISA and the EBSA’s regulatory activities recognize that
different approaches are appropriate for pension plans vs. health and welfare plans.” In fact,
Congress has also recognized these differences in its recent legislative activity with respect to
ERISA plan disclosures.” The Proposed Rule should clearly distinguish between pension plans
as opposed to health and welfare plans with respect to what disclosure requirements should be
applied to service providers.’

® See, e.g., Report of the ERISA Advisory Council Working Group on Plan Fees and Reporting on Form 5500
(November 2004); Report of the ERISA Advisory Council, Working Group on Plan Fees and Reporting on Form
5500 (November 2006) (Working Group Report); and U.S. House of Representatives, Committee on Education and
Labor, Hearing Testimony on H.R. 3185, the “401(k) Fair Disclosure for Retirement Security Act.” (October 4,
2007).

® On April 16", the House Committee on Education and Labor approved H.R. 3185, the “401(k) Fair Disclosure for
Retirement Security Act” which addresses many of the concerns expressed about pension plan disclosures.

" Consistent with these distinctions, the EBSA has traditionally treated pension plans and health and welfare plans
differently with respect to reporting requirements and other regulatory oversight. See e.g., 29 C.F.R. §2520.102-3
(i) through (n) (Contents of Summary Plan Description); 29 C.F.R. §2520.104-44 (Contents of the Annual Report);
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A pension plan “(i) provides retirement income to employees, or (ii) results in the deferral of
income by employees for periods extending to the termination of covered employment or beyond
....7 (ERISA §3(2)(A)). The primary goal of a pension plan is to make sure the participant or
beneficiary has future retirement income. The service provider or affiliate may provide services
(and assess charges) both to the plan and to individual participants. The service provider and
affiliates can directly impact the amount of future retirement benefits available to participants
and beneficiaries. The fiduciary thus needs information to answer two important questions: (1)
the underlying costs incurred by the plan and/or investment accounts (since this reduces future
income), and (2) how the performance of plan assets and/or its investment accounts are affected
by actions of the service provider, affiliates or other parties.® This information is critical because
the pension plan fiduciary may not be informed in its contract with a service provider regarding
the fees charged against the individual participant’s or beneficiary’s account. In fact, it is this
information gap that the ERISA Advisory Council identified and that Congress is trying to
address with legislation.

In contrast, a health and welfare plan provides the participants and beneficiaries, “medical,
surgical, or hospital care or benefits in the event of sickness, accident, disability, death or
unemployment . . ..” (ERISA §3(1)). The goals of a health and welfare plan are to provide
clearly defined health care or disability benefits over the course of the plan year and to
predictability fund these costs. To meet these goals, the fiduciary needs to know: (1) what
benefits and related services are being provided, and (2) how much the service provider is being
paid by the plan sponsor to provide these benefits or services. The service provider and affiliates
provide administrative and related services to the plan sponsor and are paid by the plan sponsor.
The service provider and affiliates administer the benefit but do not have the ability to impact the
overall coverage or benefits available to plan participants. Neither Congress nor the ERISA
Advisory Council (or anyone else as far as we can determine) has identified any problems with
disclosures made to health and welfare plan fiduciaries.

Conclusion

AHIP and its member health insurance plans appreciate the opportunity to provide additional
input with respect to the proposed disclosure requirements in the Proposed Rule. We believe that
health and welfare plan fiduciaries and the beneficiaries and participants of such plans already
receive meaningful and material information when making decisions about plan options. We ask
that the EBSA withdraw the Proposed Rule with respect to health and welfare plans in
recognition that the operational requirements of such plans differ from pension plans.

and 29 C.F.R. §2520.104-44 (Limited Exemption and Alternative Method of Compliance for Annual Reporting by
Unfunded Plans and Certain Insured Plans).

¥ According to testimony presented to Congress and the ERISA Advisory Council Work Group, the concern is that
pension plan fiduciaries, participants, and beneficiaries may not understand or be aware of the fees and charges
assessed against their investments and pension benefits. See ERISA Advisory Council Working Group Report
(November 2000), Testimony of David Certner on behalf of AARP, House Education and Labor Committee (October
4,2007).
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Sincerely, s

Stephanie wit
Special Counsel

Cc: Office of Regulations and Interpretations, Employee Benefits Security Administration
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